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Introduction 

Aware of intentions to review the Sexual Offences Act and related acts, we are calling for 

considerations, and making our own recommendations. This document features several 

recommendations; each is short, and focused on a specific area of the law. We ask that the 

individual recommendations that we make are taken seriously, and seen as independent of each 

other, i.e. that a reader’s disagreement with our position on one issue does not prevent the reader 

from being interested in our position on another issue. 

Our recommendations are stated clearly on the penultimate page of this document, whereas the 

body of the document outlines our reasons for making such recommendations. 
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Considerations 

1. On the Legal Definition of Rape (Sections 2-4, and 6) 

1.1.  Under our current law, according to Section 3 of the Sexual Offences Act, the 

legal definition of rape is reduced to an instance of sexual intercourse between a man 

and a woman, where the woman does not consent. According to Section 2, “sexual 

intercourse” strictly refers to penetration of one person’s vagina by another person’s 

penis
1
. 

 

1.2.  This means that if a man rapes a woman by forcefully inserting his penis into her 

vagina, he can be sentenced to imprisonment for life, or at least 15 years. On the other 

hand, if a man forcefully inserts his penis into a woman’s anus, he cannot be charged for 

rape, and the penalty would not be the same. 

 

1.3.  We recognise that Section 6(1)(b) of the Sexual Offences Act allows a Circuit 

Court to imprison someone for life, or at least 15 years, for Grievous Sexual Assault; 

however, Grievous Sexual Assault, as defined in Section 4 of the Sexual Offences Act, 

does not include forced penetration of the anus by a penis. In fact, Section 4(1) twice 

defines grievous sexual assault as being done with a body part apart from the penis
2
. 

 

1.4.  If a man forcefully inserts his penis into the anus of a woman, what is the charge 

that would be applied by a court? The only place left for us to turn, we assumed, was the 

Offences Against the Person Act, where we assumed that such a crime would be charged 

under Article 76 which refers to buggery. However, buggery is not defined in the 

Offences Against the Person Act, with the level of detail that offences are thoroughly 

defined in Section 2 of the Sexual Offences Act. 

 

1.5.  Even if forceful anal penetration by a penis is considered to be buggery, the 

penalty for buggery is 10 years or less. This means that if a man forcefully inserts his 

penis into a woman’s vagina, he can get 15 years or more, even life imprisonment; 

whereas if he forcefully inserts his penis into her anus, he will get 10 years or less. 

 

                                                

1 “the penetration of the vagina of one person by the penis of another person” (Sexual Offences Act 2009, 6) 
2 “a body part other than the penis” (Sexual Offences Act 2009, 7) 
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1.6.  What makes forceful anal penetration any less heinous than forceful vaginal 

penetration? Both actions are equally damaging to a person’s mental health, and it has 

been argued - by some of the same persons who oppose the redefinition of rape - that 

anal penetration is more damaging to persons’ physical health. Rape is horrifying 

because the victim loses control of their body. An instance of having a man forcefully 

insert his penis into a woman’s vagina is no more terrifying than an instance of having 

him forcefully insert his penis into her anus; both situations involve the victim’s loss of 

control of her own body. 

 

1.7.  With the way rape is defined in law, a boy or man cannot be the victim of rape. 

We note, however, that a man or boy can be the victim of grievous sexual assault; there 

are still problems, however. Buggery, which we assume involves penetration of the anus 

by a penis, carries a penalty of 10 years or less, according to Section 76 of the Offences 

Against the Person Act, however penetration of the anus by anything else is considered 

grievous sexual assault, which carries a charge of 15 years or more, up to life. This 

means that if a man uses his hand or another object to molest a boy or another man, he 

can be charged for 15 years or more, but he will be charged for 10 years or less if he uses 

his penis. As the definition of sexual intercourse does not include anal penetration, 

someone who buggers a little boy would not be charged for having sex with someone 

who is below the age of consent, so he would get 10 years imprisonment instead of life 

imprisonment. 

 

1.8.  Why does the law allow forced anal penetration with a penis to have a lower 

penalty than forced anal penetration with another body part or a foreign object? We 

would like clarification on this. 

 

1.9.  We recommend that forced anal penetration with a penis, or any form of forced 

penetration, should carry the same penalty as rape, or even be considered rape. 

 

1.10. The legal definition of sexual intercourse in Namibia, another Commonwealth 

country, includes “the insertion (to even the slightest degree) of the penis of a person 

into the vagina or anus or mouth of another person”
3
 therefore their legal definition of 

rape includes forceful insertion of the penis into the vagina, anus, or mouth. 

 

                                                

3 Cited from the Combating Rape Act in Namibia (2000) 
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1.11. Changing the legal definition of rape is not necessarily, as some lobbyists like to 

claim, an “attempt to legalise buggery through the back door”
4
; Namibia includes anal 

penetration in their legal definition of sexual intercourse, and forced anal sex as a form 

of rape in their legal definition of rape. Namibia still criminalises consensual anal sex, 

despite this. This is not to say that we support the criminalisation of consensual anal 

penetration, but we think that non-consensual anal penetration by a penis should carry 

the same penalty that is carried by non-consensual vaginal penetration by a penis. Our 

laws are a bit inconsistent, and we think we should have a more simplified yet 

comprehensive set of provisions for sexual offences. 

 

1.12. The revised definition of sexual intercourse could borrow from Namibia’s 

Combating of Rape Act, No. 8 of 2000
5
, which reads as follows:  

 

 “Sexual Act” means –  

 (a) the insertion (to even the slightest degree) of the penis of a person into the vagina 

 or  anus or mouth of another person; or  

 (b) the insertion of any other part of the body of a person or of any part of the body  

 of an animal or of any object into the vagina or anus of another person, except  

 where such insertion of any part of the body (other than the penis) of a person or of  

 any object into the vagina or anus of another person is, consistent with sound  

 medical practices; carried out for proper medical purposes; or  

 (c) cunnilingus or any other form of genital stimulation;  

 

  

                                                

4 Cited from Ginnalship And Redefining Rape (Espeut 2017) 
5 Cited from the Combating Rape Act in Namibia (2000) 
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2. On Marital Rape (Section 5) 

2.1.  Section 5(1) of the Sexual Offences Act states that a man can only be charged if 

the instance of forced sexual intercourse occurs “in the circumstances”
6
 outlined in 

Section 5(3), requiring a couple to be separated during the occurrence if the wife wants 

to bring charges against her husband. 

  

2.2.  We call for a removal of Section 5 of the Sexual Offences Act, which is on the 

topic of Marital Rape. We believe that forced sexual interactions between spouses 

should be covered by Sections 3 and 4. 

 

2.3.  We understand that there is a prevailing idea that a wife is expected to allow sex 

whenever the husband wants it, but we do not believe that the law should allow her to be 

raped if she does not. No law forces a man to remain with his wife if she refuses to have 

sex with him; if he abides by the idea that his wife owes him sex, and believes that a 

marriage cannot work without such an idea, then he is free to pursue divorce. 

 

  

                                                

6 Section 5 (Sexual Offences Act 2009, 8-9) 



Jamaica LANDS  Page 8 of 14 

   

3. On the Grooming of Minors (Section 9) 

3.1.  We are concerned by the absence of a clear definition for sexual grooming in the 

Sexual Offences Act. Sexual Grooming is defined as an offence committed by an adult 

who has intentionally met or communicated with a child, under the age of sixteen years, 

on at least two occasions with the intention of doing anything to or in respect of the 

child. The consequence of this definition is that it is too indistinct. The definition fails to 

highlight the emotional seduction and manipulation techniques used by predators to gain 

the trust of a child.  

 

3.2.  Violence against children, particularly sexual violence, is a huge concern in our 

society. The recent upsurge of reports of attacks, rapes and kidnapping of our children 

reflect the critical situation our country currently faces. Jamaica has sought to reaffirm 

our commitment to tackling this problem by the signing and ratifying of various 

declarations and conventions. These include: 

 The Convention on the Rights of the Child 

 The CARICOM Declaration on Child Sexual Abuse  

 The Convention on the Elimination of All Forms of Violence Against Women  

 The International Covenant on Economic, Social and Cultural Rights  

 

3.3.  We are of the belief that Jamaica should aim to uphold the various agreements 

that it is a signatory to. We therefore suggest that we include in our legislation provision 

that addresses the abuse of trust, as implemented by the United Kingdom Sexual 

Offences Act 2003, sections 16-19 and 21-22. A definition of position of trust can be 

adopted by the aforementioned Act in section 22. This amendment will show how the 

acts of emotional abuse are directly correlated to grooming for sexual molestation. I 

hope that these suggestions are taken into consideration, as there is a dire need for the 

implementation of provisions that will penalize those persons who abuse their 

established trust. We are aware that these suggestions are taken from a different 

jurisdiction with a different social context. However, these issues are becoming 

increasingly prevalent in our own society, and must be dealt with urgently.   
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4. On the Use of Jurors in Sexual Offence Cases 

 

4.1.  Ideally, we do not believe in the use of a jury for a sexual offence case. Jurors 

may not be well-trained to deal with sensitive issues like rape, and may hold certain 

gender-based biases or tendencies of victim-blaming. 

 

4.2.  Additionally, recalling details of an instance of rape or sexual assault may be 

traumatic for a victim/complainant, and preparing one’s self for a court session on such a 

topic may be extremely stressful. This is important to note, because many jurors don’t 

obey their summonses. This was a major problem noted in both 2011
7
 and 2017

8
. This 

prolongs cases, prevents some from being disposed, and requires persons to show up to 

court over and over to recall their traumatic experiences. 

 

4.3.  We note the existing provision in Section 27 of the Sexual Offences Act, which 

restricts what can be discussed during a rape trial. Section 27(1)
9
 restricts discussion on 

the sexual behaviour of the complainant with anyone except the accused; we would like 

this to be expanded to restrict discussion on the attire of the complainant before/during 

the incident. We hope that attire is not something covered under “sexual behaviour” and 

we would like it - as well as other things that may relate to victim-blaming - to be 

prevented from being discussed. 

  

                                                

7 No-show jurors hobble courts (Robinson 2011) 
8 Answer Call To Serve Jamaica, Judge Appeals To Potential Jurors (Jamaica Gleaner 2017) 
9 Section 27 (Sexual Offences Act 2009, 22) 
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5. On Sexual Behaviour and Consent (Section 27) 

 

5.1.  We are wary of Section 27(3)(b)(i) which is basically a caveat in Section 27, the 

section that we mentioned when discussing jurors. Section 27(3)(b)(i) invites discussion 

of a complainant’s sexual behaviour with persons apart from the accused, if the 

behaviour is similar to what took place before or after the alleged offence
10

. This implies 

that if the complainant behaved in a particular manner before engaging in consensual sex 

with someone in the past, then similar behaviour is enough to assume that there was 

consent. 

 

5.2.  For example, 2 persons could have been flirting with each other, then they return 

to one’s private residence to have a drink and then they engage in sex; having sex could 

have been the intention of both parties, and the woman can wake up, realise that it 

happened, and be okay with it. In another case, the same woman could be flirting with 

someone, then go back to one’s place of residence to have a drink, then the man has sex 

with the woman while she is intoxicated; it would not have necessarily been her 

intention to have sex with this person, but she would have been intoxicated while it was 

happening, and therefore unable to consent. When she wakes up, she may make it seem 

as if everything is okay, for fear of angering the man to act violently towards her; how 

likely is it that a woman is going to bravely say “I did not want to have sex; you raped 

me” right then, and how likely is it that a man, upon hearing this, would allow the 

woman to go freely? 

 

5.3.  Of course, what some persons would raise in comparing these 2 cases is that there 

was no mention of explicitly-stated consent in the first case while it became an issue in 

the second case; some would say it is unfair to the man in the second case, considering 

the man in the first case did not get explicit proof of consent, either. 

 

  

                                                

10 Section 27(b)(i) (Sexual Offences Act 2009, 23) 
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5.4.  The Sexual Offences Act makes multiple references to the concept of “consent” 

but fails to define it along with other terms in Section 2. We think there is a wider 

societal problem of understanding what “consent” is, and that we need to encourage 

understanding of it. While education about consent is not in the scope of the committee 

that is reviewing the Sexual Offences Act, the issues are linked. The law itself fails to 

define “consent” in Section 2 of the Sexual Offences Act, where it defines everything 

else. The lack of education about consent leads persons to assume the existence of 

consent where it is not granted, and the law itself could provide a legal definition that 

could be the basis of what is taught to the wider society. 

 

5.5.  We should not have a society and a legal system where consent is not understood, 

to the point where someone accused of rape can argue that they did not know that 

consent was absent, rather than try to prove that consent was present. We think there 

should be focus on explicit statements of consent, rather than focus on vague “sexual 

behaviour” or behaviour that was similar to what a woman did before or after past 

instances of consensual sexual intercourse. We think the law needs to explicitly define 

“consent” and then have a public education initiative to the wider society aware of it. 
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5.6.  Borrowing from Canada
11

, the definition of consent and its limitations could be as 

follows: 

Consent is:  

(1) The voluntary agreement of the complainant to engage in the sexual 

activity in question. 

(2) No consent is obtained where: 

(a) the agreement is expressed by the words or conduct of a person 

other than the complainant; 

(b) the complainant is incapable of consenting to the activity; 

(c) the accused induces the complainant to engage in the activity by 

abusing a position of trust, power or authority; 

(d) the complainant expresses, by words or conduct, a lack of 

agreement to engage in the activity; or 

(e) the complainant, having consented to engage in sexual activity, 

expresses, by words or conduct, a lack of agreement to continue to engage in 

the activity. 

 

Subsection (2) not limiting  

(3) Nothing in subsection (2) shall be construed as limiting the circumstances 

in which no consent is obtained 

  

                                                

11 Section 273 (Government of Canada 2015) 
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Summary of Recommendations 

In summary, we recommend that the necessary legal provisions in the Sexual Offences Act be 

created or amended to: 

1. Change the definition of “sexual intercourse” to ensure that: 

a. forced anal penetration has the same penalty as forced vaginal penetration 

b. anal penetration of a minor has the same penalty as vaginal sex with a minor 

2. Make no distinction between rape and “marital rape”. 

3. Include a specific legal definition of “sexual grooming” in Section 2 for use in Section 9. 

4. Review the necessity of jurors in sexual offence cases. 

5. Include a specific legal definition of “consent” in Section 2. 
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